
0

Q

483%$mma orto
_ 0/QJfJIEtS9~J§~IONER (APPEALS), CENTRALTAX,

.;ft<i· trim'. ··. ¥~4 &-l:iib/~Yc¼·,~ 7°1 Floor, Central ExciseBuilding,+sis«ks ,,,,a
· ·.:.5.:..· m avat, 1meta at­
3tz-afars3i&±arr-380015

E:'o7-263056651i 2aha : 079 - 26305136

sfza rs sarr. 6e
'IS ~ 'H""1" (File No.) : V2(73)21 /Ahd-II/Appeals-II' 2016-17 ,,/i{i~ O

t=~~~(Stay App. No.):

~ ~ 3TT?;'~T ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 32-17-18

. -~(Date): 27.07.2017,~~~~(Date ofim1e): __r-P--~==--+

-'>fi 31IT ~~. 3ITTJcrrf(~-II) ~ tflftH /8";/Es/l~
Passed by Shri Uma Shanker, Commissioner (Appeals-II)

df 3mrzrra,ks4hr 3en grea, (~-), Jle;J-lc';l<S!lc';- II, 311.!.lcfcilc>l,1.J zarr 5rt
.:, .:, .:, '

d1c>I"~T x=f------------------------------~- ~ -----------*~
" - C.
Arising out ofOrder-In-Original No ._I0/AKA/SUPDT/AR-I/DN-l/AHD-II/2015-16

Dated: 07/03/2016 issued by: Additional Commissioner Central Excise (Div-I), Ahmedabad-II

tf · "3-1cf1C'lcfici~/\.lklc!l&l cfif a'ITTim qc=rr (Name & Address of the Appellant/Respondent)

Mis Faith Services Pvt. Ltd
al{ zrf@a gr 3rf 3nr 3rials 3qra aar ?k at as sr 3mer a 1fr zenfenf ct

aITT a¢ 7TH 3#@)art ast ,wtrc;r m qtarur 3m7lac war # war & I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

~ mcnR" qif l:fo'RT!ffUf 3-llcfGaf :. . .:,

Revision application to Government of India:

(1) (#) () #tr 3n eyes 3rf@)fer 1994 cfil' tm 3ra 4ht aarr armi ha# qt#a
err ast 3q-nu # 721 '9ic,cf; a 3iaiaucarur 3m7a 3fl5 fr, 3a mc!iR, fcrttr~.~.:, .:,

fcimm,~~.~ cfrtr mr;;:r, m:ic,- ;i:rrJT, ~~-110001 qi)- cf.r ~~ I

A revision application lies to the Under Secretary, to lhe Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of tf-e following case, governed by first
proviso to sub-section (1) of Section-35 ibid: 1

(ii) <l'fu J:ITTif cfil' Wai c):; ;iwrc;f sa If? are fa@t gisran zr 3cr #lat it <IT ~

gisrar aw aisramm sara zv mi i, znr far sisra a sisra? a f@aft arar
.:,* m farsisragtm tr #arr h zaltc ¢ °& I.:, .

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) ana h az f#rs a qr f,fa a # zr m # fafrul ii 3ritar arcs
~ a=m>r qzm ~rc;:ci, c):; ~ c):; ;iwrc;r * st sir h srz fast;zmr #er # fffaa ?.:,



I,

---2---

(c) In case of goods exported outside fndia export to Nepal or Bhutan, without payment of
duty. ..' •·

3ifUna 46t Un ycn # 'TRfA h fry Gil spt #fe mar ct,'i n{ a aj Pharr ui1 sa
err gi fr gifss agar, arfl er, '[RT tJTITT cJT -w-m· 9x' <TT <lTTr Tf furn 3~ (.=f.2) 1998
'cTRT 109 'ITRT frrp@ · fcpq Tf1:/ 61 I !·: . .

(d) Credit of any duty allowed to be utilized towards i:;ayment of excise duty on final
products under the provisions of this Act or tle Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) alaUnazgca (srft) far48), 2oo4 Rm 9 # ainf# Rafe Ira fflT~-8 TI GT >Tiwrr
ii, )fa mar # f am2r hf ff#h ma a aqr-3rt gi ar@ta mar at at-at
>f~ er, "fll[f "G"!mf 3nfu fclm'r GfRT 'cffffi'! t Gr#er gar z. ml gargfhf aiifd nr 35-1f if
ffiHter lifr ct, 'TRfA ct, "ffWf ct, w11.T t'r3ITT-e ~ cJ\'r >Tfcr '!fr 61.fr 'cfflm/ 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order soltght to be appealed agqinst is communica:ed and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEiA, 1944, under Major Head of Account.

0

(2) [Rurr 3pa mar uf vicara va ra qt zuui 61 at q?1 2oo/- tfii'fr 'TRfA
cJft Garg ah ursi in=a vm q0 GT4 ";f\" "G<f1cTT ID ID 1000/- ~ 1Pl"ff 'TITfR ct,"! i3lW 1

The revision application shall be accompanied by a fee of Ri:.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- wliere the amount involved is more
than Rupees One Lac. ·

cpftcfr<OI~ ";f\" '{'ffffE!U waft mmr var zy, #a sn<a zyn yia an9l#tr nrqf@roUI
cJft fcrirt'r ~ ~ «'TI<P ;:f, 3. 31N. er,, gxi:r , rft fcrffiT cfi'r_ -qct . .

var gyca, #ja n«a zyca vi ara an@la naf@raw R if)­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) at1 sq green a1f@I~I, 1944 qt err as-/a5-£ er, 3ferrrcl':­
Under Section 35B/ ..35E of CEA, 1944 an appeal lies to :-

. (a)

(b)

(2)

.
the special'l:J,ench bf Custom,. Exoise & Service Tax Appellate Tribunal of West Blocl<
No.2, R.K. Puram, New Delhi..,1 in all matters relating tq classifbation valuation and.

'3c@"~fum tf~ 2 (1) cp lf mIT(f 3~ cf, 3TRJc!T ml 3]'{\'rc;f:' 3Jtflm ~ T-fJTRiT rt ffl ~. ct,-~
srnat ycn gi aa arfttt =nzmf@raw1 (Rue€) at fa&fr 4fa, srerata-i ai-20,
ll"ccif ID~~~. ~fr ';=j"IN, 316•1<tl•llct-3800·l6. .

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal ·
(CESTAT) at 0-20, New•Metal Hospital Com:)ound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above.

au Una graa (3rft) fr48), 2oo« 4t r 6 er, ata<fa TICf5I 1f-~-3 _ it f.1tnfur fcpq 3~
a11fr'fillf ~~ cJft inf aJl.lYc;r ct, fclxiig a'fl1'@ ~ Tf1:/ a~ cJl'r 'tITT mTim -mmr WITT ~~
mi· l--liTr. 'UITTil cJft l--liTr 3ITT c¥11m TI<U~ -~ 5 c'ITm qra q& aai I; 1 ooo /- tfii'fr 1-)i:rr,fi
6'rfr I WITT~~ ct,'1 l--liTr, :,zITGr ,if'r l=ffll; am c¥l1m ,rm uufr; s C'lruf m_ 50 C'lruf WP 61 ID
~ 5000/- tfii'fr ~~ 6'rfr I iWITT~~ cJft 1WT, 'UTluf :ifr tr st «rrrr man a4fr Si
arr zn ow sarar' asi s& +oooo/- vrrrft a#arr«ferm ,%%cs.sl7%8;y,,_,,~r' ,_ .. , \

/
·if (.,a .,.- ... -: ,.. ~( ~.-:\
t ~, / 1-~-- "'dij~1 I:- ,l- J' .?. ·'·',1Yi.' #it

n w' { 'h ,e 1 ,·,,u <!/.. ,. .J "'.,...,'



~
The appeal to the Appellate Tribuoal slJall be filed i1: quadruplicate in form EA-3 as
prescribed undor Rule 6 of Central Excise(Appeal) Rules, 2001 arid shall be
accompanied against (one which at least sho:.1ld be accompa1ied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty I demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bahk draft in
favour of Asstt. Registar of a branch of any nominate publk: sector bank of the place
where.the bench of any nominate public sector bank of the place where the bencl1 of the
Tribunal is situated. ·

.(3) zaf z arr i an{ a am?xii an m)t )t & i rat per air a Ry pf) a zjrarsr[a
'itlr :ff fclRrr \ifAT afy <a z1 a sl g ft R far re c.Wf t au # f zrnRerf arfrr
rIrznfraur a 1;!cn 37j) ur a{lawar al va as7)a=a f@hat vTJm -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to. the ·
Appellant Tribunal or the one application to the Central Go•,t. As the case may be, is
filled to avoid scriptoria work-if excising Rs. 1 lacs fee of Rs.100/~ for each.

(4) nrarati zycai a1ffrm 197o zuer if@r at srfqRt--4 aifa RefRa fa 3rqr."G<Rf 3JrtjcR "lff
Tear om?r zuenfRenf [uffr qt[@rart a arr?r i "ff mmr, cl~ 1;!cn >TF-1' T.R 'xri.6.50 . lfff cnr~IWI ~
[ease rur zr atRz I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority sh?II a court fee stamp of Rs.6.50 paise as t•re.scribed under scheduled-I item
of the court fee Act, 1975 .as amended.

sa si ifrtjmat al [irwra anti fail a) i) f) earrr 3ffcp"mf fcITTrr writ e i vi4 ycem,
flu Una zya yd draw ar4)#) +nrznf@raw r mrufRaf@) Rm, 19o2 if ffe-1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellafe Tribunal (Procedure) RLiles, 198i.

(6) v4)r gyn, a#la sneer gees gi ufw ar9hi1 nrznf@err (Ipez), ·ct, >TF-1' 3Tlft~r er, -qJlIB r'f
~m-T (Detnand) 10T &s° (Penalty) cnf ioqfGran wen 31fart1 zrifts, 31f@rarerqasr 1o ails
"{1W % !(Section 35 F of tile Central E~cise Act, 1944, Section 83 & Section 86 of the Finance Act,·
1994)

hc4tar37n gria 3il taraa 3iii, grf@ z)arr "afcrRr #iar"(Duty Demanded) ­~- . . . ·

(i) (Section)as 1up 4zfeufRt if@r; .
(ii) fw,rr ;m;@'~~cf,)- "{ml' ; ' . .

(iii) ?talc3fezfail 5err 6 ha eruftt

- (5)
0

0

> rqasrr 'ifrarr'ar qa snr #rqr=rii, ar9hr' qIRa ari asfv qa siaerRrrrk.

For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-de:::>osited. _It lliay be noted that the

· pre-deposit is a mandatory conditlonJor filing appeal _:-Jefore CESTAT. (Section 35 c (2A)
and 35 F of the· Central Excise Act, 1944,.pection 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and1Service T$x, "Duty demanded" sllall include:
(i) amount determined .u,nder Section 11 D;
(ii) amount of erroneous .Ce'nvat Credit tal<en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

. .

sf ii ,gr 3mar # 4fr 3art #fraur mar sri afa 3ruar ires u avefair gt t zr fr
aft!"~c); 10% a_rrnrvr r' all srl Aka ave faa1fa it rr.r q11s ~; 10% 3_ffffiif a # s #a el
In view of above,. an appeal agaitst this order shall lie before the Tribunal .on payment of 10% .
of the duty demanded Where dutY; or duty arid penalty are 111 d1spule, or penalty, wher~rr8!~~~
alone is in dispute." : .. ueR MP .

• I ,,~ '
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F.No. V2(73)21/Ahd-II/App-II/2016-17

ORDER-IN-APPEAL

M/s Faith Services Pvt Ltd, Plot No. L/1216/1, Phase-IV, GIDC, Naroda,

Behind Dishman Pharma & Chemicals, Ahmeclabacl (henceforth, "appellant") has

filed the present appeal against the Order-in-Original No.10/AKA/Supdt/AR-I/Dn­

I/Ahd-I/2015-16 dated 7.3.2016 (henceforth, "impugned order") passed by the

Superintendent of Central Excise, Range-I, Division-I, Ahmeclabad-11 (henceforth,

"adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant, a manufacturer of

'Structures & Parts thereof' registered under the Central Excise Act, 1994, filed his

excise returns (ER-3) for the quarters ending March 2015, June 2015 and December

2015 on 22.9.2015, 22.9.2015 and 14.1.2016, respectively, against the clue elates of

10.4.2015, 10.7.2015 and 10.1.2016, respectively. Thus, there was delay in filing the

returns, adjudicating authority issued a show cause notice on 27.1.2016 proposing

penalty on the appellant under rule 12(6) of the Cen:ral Excise Rules, 2002 for

contravention of the provisions of rule 12(1) of the Cen:ral Excise Rules, 2002. The

show cause notice was decided in the impugned order and a penalty of Rs.24,300/­

was imposed in terms of rule 12(6) ibid. Aggrieved with the impugned order,

appellant has preferred this appeal.

3. In the grounds of appeal, appellant has stated tha: he was availing exemption

based on value of clearances under Notification No.8/2003-CE; that duty liability in

each quarter was nil. Appellant refers to Hon'ble Supreme Court's decision in the

case of Hindustan Steels Ltd v. State Orisa [1978(2)ELT (J-159) SC] to state that no

penalty should be imposed for technical breach of legal provisions. Appellant adds

that penalty under rule 12(6) is maximum and lesser penalty could have been

imposed looking to the facts and circumstances of the case. Appellant has cited two

decisions in this regard- CCE v. Rama Wood Crafts (P) Lt1 [2008(10) STR 439(Trib.­

LB.)] and Vim Coats v. CCE [2014-TIOL-1450-CESTAT-AHM].

4. During personal hearing held on 19.6.2017, C A Darshit Gupta represented

the appellant and reiterated the grounds of appeal.

'

o

0

5. 1 have carefully gone through the appeal papers. Appellant has disagreed

with the penalty imposed by the adjudicating authority under rule 12(6) of the

Central Excise Rules, 2002 for contravention of rule 12(1) of the Central Excise ~aGer5;$'. 4£'6,- T

Rules, 2002. Rule 12 of the Central Excise Rules, 2002 deals with filing of retut·

wherein, as per sub-rule (1), an assessee eligible to avail of the exemption uncl ·

notification based on the value of clearances in a financial year, is required to Fil

quarterly return in the form specified, by notification, ly the Board, of product
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ahd removal of goods and other relevant particulars within ten days after the close..
of the quarter to which the return relates. Therefore, by virtue of this sub-rule,

appellant was required to file quarterly returns pertaining to quarter ending Mar

2015, Jun 2015 and Dec 2015 by 100 of Apr 2015, 100 of Jul 2015 and 10h of Jan

2016, respectively. Admittedly, there is delay in filing the returns, the violation of

sub-rule (1) is obvious.
5.1 Further, as per sub-rule (6) of rule 12 ibid, where any return prescribed

under rule 12 is submitted after clue elate as specified for every return, the assessee

shall pay an amount @ Rs.100 per day subject to maximum of Rs.20;000 for the

period of delay in submission of each return. Thus, the p~ovisions with regard to the

amount required to be paid for delay in filing a return are unambiguous and

moreover, there is no room for any discretion. Hence, penalty to be paid in terms of

sub-rule (6) was mandatory and quantum to be paid was also fixed. In fact, it

appears that it is a late fee prescribed in case of late filing of returns and in that

sense it is automatic.

6. Therefore, amount of late fee/ penalty to be paid in terms of sub-rule (6) of

rule 12 is inherent in the rule itself leaving no scope for any discretion to any central

excise authority. It is dependent only on the no. of clays by which filing of return is

delayed. The adjudicating authority, therefore, had no discretion to alter the

quantum of this amount. The facts and circumstances of a particular case are

irrelevant for the purpose of sub-rule (6) of rule 12. The decisions quoted by the

appellant are accordingly inapplicable here as the amount to be paid in terms of

sub-rule (6) of rule 12 is inbuilt in the rule itself and not dependent on some

specified facts and circumstances.

7. · · In view of above, I uphold the impugned order and reject the appeal.

8. 341rat zarra fr a{ 3r4a an Gszrl 3laa rt# fznr rare1
The appeal filed by the appellant stands disposed of in above terms. "d1

311a
(3mr 2i4)

a.-4)zn a 3nzusr (3r4+r)
3

Date:2)/07/2017

Attested

."a"Superintendent
Central Tax (Appeals)
Ahmedabad
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By R.P.A.D.
To,

M/s Faith Services Pvt Ltd,
Plot No.L/1216/1, Phase-IV, GIDC, Naroda,
Behind Dishman Pharma & Chemicals,
Ahmedabacl

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmeclabacl North Commissionerate.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-I, Ahmedabad North

Commissionerate.
~1arcl Fiie.

6. P.A.

/


